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Abstract

The Narcotic Drugs and Psychotropic Substances Act, 1985 (NDPS Act) is a stringent penal statute enacted
to combat drug trafficking and abuse in India. Among its various provisions, Sections 41 to 43 deal with the
powers of search, seizure, and arrest. While Sections 41 and 42 impose strict procedural safeguards, Section
43 governs searches conducted in public places and grants comparatively wider discretionary powers to law
enforcement agencies. This paper critically examines Section 43 of the NDPS Act, its scope, interpretation,
and distinction from Sections 42 and 50. It also analyzes key judicial pronouncements that have shaped the
application of Section 43 and evaluates concerns regarding misuse and procedural fairness.
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1. Introduction

The problem of drug trafficking and substance abuse poses a serious threat to public health, social order, and
national security. To address this issue, the Indian Parliament enacted the Narcotic Drugs and Psychotropic
Substances Act, 1985, consolidating laws related to narcotic drugs and psychotropic substances and imposing
stringent penalties.

The NDPS Act is recognized for its strict compliance requirements, particularly concerning procedural
safeguards during search, seizure, and arrest. Any deviation from these safeguards often results in acquittal.
Within this framework, Section 43 occupies a unique position, as it deals with search and seizure conducted
in public places, distinguishing it from Sections 41 and 42, which apply to private premises.

This paper focuses on Section 43, exploring its legal scope, judicial interpretation, and its role in balancing

effective law enforcement with constitutional safeguards.

2. Overview of Search and Seizure Provisions under the NDPS Act
The NDPS Act provides a structured mechanism for search, seizure, and arrest:
. Section 41: Power to issue warrants and authorization by Magistrates and Gazetted Officers.

website: https://kcectrust.org/E-journals/about-journal.php [ 227 |



https://kcectrust.org/E-journals/about-journal.php

MULTIDISCIPLINARY COSMOPOLITAN JOURNAL OF RESEARCH

(\1'(’ (MUCOJOR)-2583-9829 (Online)

International Peer Reviewed & Referred Journal
ISSN: 2583-9829, Volume: 03, Issue: 06, December 2025
. Section 42: Search of building, conveyance, or enclosed place based on prior information, subject to
recording and reporting requirements.
. Section 43: Search and seizure in public places without the procedural rigours of Section 42.
The legislature intentionally differentiated these provisions to ensure flexibility in public spaces while

maintaining safeguards in private areas.

3. Text and Scope of Section 43 NDPS Act
3.1 Statutory Provision
Section 43 of the NDPS Act provides that any officer of the departments mentioned in Section 42 may:

. Seize narcotic drugs, psychotropic substances, or controlled substances in any public place
. Detain and search any person whom he has reason to believe has committed an offence under the Act
. Arrest such person without warrant

Section 43's explanation clarifies that a "public place" includes:
. Any public conveyance

. Hotel, shop, or other place intended for use by, or accessible to, the public

4. Meaning of “Public Place” under Section 43
The interpretation of “public place” is crucial to the application of Section 43. The broad and inclusive nature
of the definition has been consistently upheld by courts. The following are recognized examples of public

places:  Streets and roads *  Railway platforms

. Buses and trains
. Public hotels and lodges
. Open fields accessible to the public

However, a place merely visible to the public but not accessible does not automatically qualify as a public

place.

5. Distinction Between Section 42 and Section 43
One of the most litigated issues under the NDPS Act is whether a search falls under Section 42 or Section 43.

Basis Section 42 Section 43
Nature of place Private or enclosed Public place
Prior information Mandatory to record Not mandatory
Time restrictions Daytime (with exceptions) No time limit
Reporting requirement Mandatory Not required
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The Supreme Court has clarified that if the search occurs in a public place, Section 43 applies even if prior
information existed.

One of the most litigated issues under the NDPS Act is whether a search falls under Section 42 or Section 43.

6. Judicial Interpretation of Section 43

6.1 State of Punjab v. Balbir Singh (1994)

The Supreme Court distinguished between Sections 42 and 43, holding that Section 43 applies to searches
conducted in public places and does not require the procedural safeguards mandated under Section 42.

6.2 Karnail Singh v. State of Haryana (2009)

The Court reiterated that strict compliance with Section 42 is mandatory only when the search is of private
premises. Searches in public places fall under Section 43 and are exempt from such requirements.

6.3 Ajmer Singh v. State of Haryana (2010)

It was held that non-compliance with Section 42 does not vitiate a search conducted under Section 43, provided
the place of search is public.

6.4 State of Rajasthan v. Parmanand (2014)

The Court emphasized that the nature of the place determines the applicable provision, not the presence or

absence of prior information.

7. Relationship Between Section 43 and Section 50
Although Section 43 relaxes requirements under Section 42, it does not override Section 50, which mandates
informing the accused of their right to be searched before a Gazetted Officer or Magistrate when a personal
search is conducted.
The Supreme Court has consistently held that:

e Section 50 applies to personal search

e It does not apply to search of bags, vehicles, or containers

Thus, compliance with Section 50 remains mandatory even in public place searches under Section 43.

8. Evidentiary Value and Burden of Proof
Under the NDPS Act:
e The prosecution carries a heavy burden to prove compliance with mandatory provisions
e Presumptions under Sections 35 and 54 arise only after lawful seizure
Failure to establish that the place of search was public may result in the prosecution being required to prove
compliance with Section 42.
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9. Criticism and Concerns Regarding Section 43
9.1 Risk of Arbitrary Action
The absence of mandatory recording and reporting requirements raises concerns about:
« Fabrication of recovery
e Misuse of power
« Violation of Article 21 of the Constitution
9.2 Judicial Safeguards
Courts attempt to balance this by:
e Scrutinizing evidence rigorously
« Insisting on independent witnesses where possible

« Evaluating consistency in prosecution testimony

10. Comparative Analysis: Section 43 NDPS Act and General Criminal Procedure

The powers under Section 43 of the NDPS Act must also be understood in comparison with the Code of
Criminal Procedure, 1973 (CrPC). Under CrPC, search and seizure are generally governed by Sections
100, 165, and 166, which impose safeguards such as the presence of independent witnesses and recording
of reasons.

However, the NDPS Act is a special law and overrides general criminal procedure where inconsistencies
exist. Courts have consistently held that due to the serious nature of narcotic offences, the legislature
intentionally conferred wider powers under Section 43.

Despite this, principles of natural justice and fair trial continue to apply. Courts often import safeguards
from CrPC jurisprudence—such as credibility of witnesses and consistency of evidence—while

adjudicating NDPS cases under Section 43.

11. Constitutional Perspective

Section 43 must be interpreted in harmony with:
o Article 20(3) — Protection against self-incrimination
e Article 21 — Right to life and personal liberty

Judicial oversight ensures that Section 43 does not become a tool for unchecked executive power.
12. Conclusion

Section 43 of the NDPS Act plays a critical role in enabling law enforcement agencies to act swiftly against

drug-related offences in public spaces. By relaxing procedural requirements applicable to private searches, it
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enhances operational efficiency. However, the provision also raises legitimate concerns regarding misuse and
infringement of personal liberty.
Judicial interpretation has been instrumental in maintaining a balance between the objectives of the NDPS Act

and constitutional safeguards. Proper application of Section 43, coupled with strict adherence to Section 50

and judicial scrutiny, is essential to prevent abuse and ensure fair administration of criminal justice.
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